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¶802. Employers may claim an employee retention tax credit
(updated 02/01/2021)

Law: Coronavirus Aid, Relief, and Economic Security (CARES) Act, Pub. L. No. 116-136 (Mar. 27, 2020);
Consolidated Appropriations Act, 2021, H.R. 133 (Dec. 27, 2020)

Agency guidance: IR 2020-62, Employee Retention Credit available for many businesses financially
impacted by COVID-19, 3/31/20; Treasury Department, Fact Sheet, Employee Retention Tax Credit: What
You Need to Know; Form 941; Instructions for 941; IRS FAQs: Employee Retention Credit under the CARES
Act; IR-2020-89: IRS: Three new credits are available to many businesses hit by COVID-19, 5/7/20; FS-
2020-05, New Employee Retention Credit helps employers keep employees on payroll, 5/7/20; IRS
Publication 5419; Post-release change: Didn t Get Requested PPP Loan Forgiveness? You Can Claim the
Employee Retention Credit for 2020 on the 4th Quarter Form 941, 1/22/2021

Summary: The CARES Act supports certain employers that operate a business during 2020 and retain
employees, despite experiencing economic hardship related to COVID-19, with an employee retention
credit. The tax credit is equal to 50% of qualified wages paid to employees after March 12, 2020, and before
Jan. 1, 2021. On December 27, 2020, President Trump signed the Consolidated Appropriations Act, 2021
(CAA, 2021) into law. The CAA includes the Taxpayer Certainty and Disaster Tax Relief Act of 2020 (TCDTR),
which extends and expands upon the Employee Retention Credit (ERC) provided by the CARES Act.

Employee Retention Credit Eligibility Tool. Thomson Reuters has created an Employee Retention Credit
Eligibility Tool (see link below).

Click here to use Thomson Reuter's Employee Retention Credit Eligibility Tool.

Effective date. Under the CARES Act, the Employee Retention Credit is a refundable tax credit against
certain employment taxes equal to 50% of the qualified wages an eligible employer pays to employees after
March 12, 2020, and before Jan. 1, 2021.



On December 27, 2020, President Trump signed the Consolidated Appropriations Act, 2021 (CAA, 2021) into
law. The CAA includes the Taxpayer Certainty and Disaster Tax Relief Act of 2020 (TCDTR), which extends
and expands upon the Employee Retention Credit (ERC) provided by the CARES Act until June 30, 2021.

CAA, 2021 — Expansion and extension of ERC. TCDTR addresses the ERC in Sec. 206 (Clarifications and
technical improvements to CARES Act employee retention credit) and Sec. 207 (Extension and Modifications
of employee retention and rehiring tax credit) by extending the availability of the credit until the middle of
2021, among other things.

Beginning on January 1, 2021 and through June 30, 2021, TCDTR extends and expands the following
CARES Act provisions:

• Increases the ERC rate from 50% to 70% of qualified wages (Sec. 207(a)(2)(b));

• Expands eligibility for the credit by reducing the required year-over-year gross receipts decline from 50% to
20% and provides a safe harbor allowing employers to use prior quarter gross receipts to determine eligibility
(Sec. 207(d)(2)(B));

• Increases the limit on per-employee creditable wages from $10,000 for the year to $10,000 for each quarter
(Sec. 207(a)(2)(c));

• Increases the 100-employee delineation for determining the relevant qualified wage base to employers with
500 or fewer employees (Sec. 207(e)(1));

• Allows certain public instrumentalities to claim the credit (Sec. 207(d)(3));

• Removes the 30-day wage limitation, allowing employers to, for example, claim the credit for bonus pay to
essential workers;

• Allows businesses with 500 or fewer employees to advance the credit at any point during the quarter based
on wages paid in the same quarter in a previous year (Sec. 207(e)(1));

• Provides rules to allow new employers who were not in existence for all or part of 2019 to be able to claim
the credit (Sec. 207(d)(1)(B)); and

•Provides for a small business public awareness campaign regarding availability of the credit to be conducted
by the Secretary of the Treasury in coordination with the Administrator of the Small Business Administration
(Sec. 207(i)).

Retroactive CAA, 2021 provisions. Retroactively effective March 12, 2020, TCDTR:

• provides clarification for the determination of gross receipts for certain tax exempt organization (Sec.
206(a));

• reaffirms prior IRS guidance that group health plan expenses can be considered qualified wages even when
no wages are paid to an employee (Sec. 206(b); and



• provides that employers who receive a Paycheck Protection Program (PPP) loan may still qualify for the
ERC for wages that are not paid for with forgiven PPP proceeds (Sec. 206(c)).

PPP borrowers may claim ERC on unforgiven payroll costs. On January 22, 2021, the IRS released a
Post-Release Change hat provides guidance to PPP borrowers who did not receive requested Paycheck
Protection Program loan forgiveness and advises that they may claim the Employee Retention Credit. The
Post-Release Change clarifies that PPP borrowers who received a PPP loan that included wages paid in the
2nd and/or 3rd quarter of 2020 as payroll costs to claim loan forgiveness whose request for forgiveness is
denied, may claim the ERC related to those qualified wages on the 4th quarter Form 941 (Employer's
Quarterly Federal Tax Return) for 2020. Additionally, the employer may report any qualified health expenses
that are qualified wages not previously included on the 2nd and/or 3rd quarter Form 941 of 2020.

To claim the ERC. Taxpayers who opt to use this limited 4th quarter procedure must add the ERC attributable
qualified wages and health expenses of the 2nd and/or 3rd quarter on line 11c or line 13d (as relevant) on the
original 4th quarter Form 941 (along with any other ERC for qualified wages paid in the 4th quarter).

Additionally, to claim the ERC, the filer must:

• Include the amount of these qualified wages paid during the 2nd and/or 3rd quarter (excluding health plan
expenses) on line 21 of your original 4th quarter Form 941 (along with any qualified wages paid in the 4th
quarter)

• Enter the same amount on Worksheet 1, Step 3, line 3a.

• Include the amount of these health plan expenses from the 2nd and/or 3rd quarter on line 22 of the 4th
quarter Form 941 (along with any health expenses for the 4th quarter)

• Enter the same amount on Worksheet 1, Step 3, line 3b.

The IRS acknowledges the guidance is being providing rather late and notes that taxpayers are not required
to use this 4th quarter procedure. Taxpayers may opt to file a Form 941-X to adjust a return or claim a refund
for the appropriate quarter.

Disaster relief provisions CAA, 2021. Section 303 provides a tax credit for 40% of wages (up to $6,000 per
employee) paid by a disaster-affected employer to a qualified employee. The credit applies to wages paid
without regard to whether services associated with those wages were performed. Certain tax-exempt entities
are provided the option to claim the credit against payroll taxes.

Eligible employers. All employers are eligible for the employee retention credit, including tax-exempt
organizations. There is no size limitation or threshold. However, state and local governments and their
instrumentalities and small businesses that take small business loans are not eligible. An employer that
repays its PPP loan (see ¶ 1402 ) by the safe harbor deadline of May 14, 2020 is eligible for the employee
retention credit if the employer meets the other eligibility requirements of the credit [SBA and Treasury
Department FAQs, FAQ #45]

Qualifying employers must be either:



an employer whose business is fully or partially suspended by a government order related to COVID-19
during the calendar quarter; or

an employer whose gross receipts are below 50% of the comparable quarter in 2019. However, when the
employer's gross receipts go above 80% of a comparable quarter in 2019, the employer no longer
qualifies after the end of that quarter.

Calculation of qualified employee retention wages. The credit is calculated quarterly. It is 50% of qualifying
wages paid, up to $10,000 in total. Wages paid after March 12, 2020, and before Jan. 1, 2021, are eligible for
the credit. Wages are not limited to cash payments, but also include a portion of the cost of employer provided
health care.

Qualifying wages. Qualifying wages are based on the average number of a business's employees in 2019.

For employers with 100 or fewer employees, the credit is based on wages, including health care costs, paid to
all employees, regardless if they worked or not during the period operation were suspended or a period of
decline in gross receipts. Health care costs associated with continuing benefits is qualifying wages even if no
wages are paid. If the employees worked full time and were paid for full time work, the employer still receives
the credit.

For employers with more than 100 employees, the credit is allowed for wages, including health care costs,
paid to employees who did not work during the calendar quarter as well as health care costs for continuing a
plan while employees are not working. This is a reversal of prior policy on health plan costs. These employers
can only count qualifying wages up to the amount that the employee would have been paid for working an
equivalent duration during the 30 days immediately preceding the period of economic hardship.

Limitations. Qualified wages, including health care costs, are capped at $10,000 per employee regardless of
the number of employees.

Qualifying wages cannot include wages that the employer received a credit for paid sick leave or paid family
leave under the Families First Coronavirus Response Act (FFCRA). Employees are not counted for this credit
if the employer is allowed a Work Opportunity Tax Credit (WOTC) under Code Sec. 51 for the employee.

Employee retention credit and Code Sec. 45S. Wages counted for the employee retention may not be
counted toward the tax credit for providing paid family and medical leave under Code Sec. 45S.

In July 2020, the IRS issued a post-release change that clarifies that fiscal year filers of 2019 with tax years
ending after March 12, 2020 may not claim employment credits on Form 8994 for coronavirus (COVID-19)
related employment credits for paid family leave (see ¶ 703 ). COVID-91 related paid family leave credits may
be claimed on Form 941 (Employer's Quarterly Federal Tax Return) (see ¶ 806 ).

Waiver of penalties. IRS can waive applicable penalties for employers who do not deposit applicable payroll
taxes in anticipation of receiving the credit [CARES Act, Sec. 2301(k)].

No reporting of employer retention credit on first quarter Form 941. The IRS updated the 2020 Form 941
and its instructions. The form and the instructions themselves have no substantive changes, however, the IRS



added a page preceding the form and instructions that addresses the employee retention tax credit
established under the CARES Act due to the current coronavirus (COVID-19) public health emergency.

The preceding page accompanying the Form 941 and its instructions state that employers should not report a
credit for 50% of qualified wages paid from March 13, 2020 through March 31, 2020 on the first quarter Form
941, 941-SS or 941-PR. The IRS instructs that qualified wages paid from March 13, 2020 through March 31,
2020 must be reported on the second quarter Form 941 along with qualified wages paid from April 1, 2020
through June 30, 2020 for the employee retention tax credit.

See ¶ 806 regarding revised Form 941 for use beginning in the second quarter of 2020.

Updated FAQs. On April 30, 2020, the IRS released an updated version of the FAQs consisting of 94 FAQs
providing guidance on topics such as employer eligibility, determining qualified wages, determining the
amount of qualified health plan expenses, and how to claim the credit. The IRS periodically updates the FAQs.
Some highlights include:

Tax exempt organizations. An FAQ notes that organizations described in Code Sec. 501(c), and exempt
from tax under Code Sec. 501(a), may be Eligible Employers for purposes of the employee retention credit if
they are employers that otherwise meet the requirements to be eligible for the credit.

Significant decline in gross receipts. An FAQ has been updated with guidance for tax exempt employers. The
FAQs note that for the purposes of ERC eligibility, gross receipts for a tax-exempt employer include gross
receipts from all operations, not only from activities that constitute unrelated trades or businesses. Amounts
received for services, total sales, investment income, and dues and assessments from members may be
included as gross receipts. A significant decline in gross receipts may be determined by comparing gross
receipts from all operations during the calendar quarter to gross receipts for the same calendar quarter in
2019.

Household employers. An FAQ clarifies that household employers are not considered to operate a trade or
business and, therefore, are not eligible for the employee retention credit, with respect to their household
employees. However, household employers who are also employers operating a trade or business and who
generally report employment taxes attributable to their household employees on the same Form 941
(Employer's Quarterly Tax Return), or Form 944 (Employer's Annual Federal Tax Return), used to report the
employment taxes attributable to the employees in the trade or business, may be eligible for the employee
retention credit, but only with respect to the trade or business employees and their qualified wages from the
trade or business.

Eligible employer. An FAQ clarifies that the term Eligible Employer, for purposes of the employee retention
credit, includes all members of an aggregated group that are treated as a single employer in accordance with
the provisions of CARES Act Sec. 2301(d).

The FAQs state that an employer may be treated as an Eligible Employer for purposes of the employee
retention credit if its operations are fully or partially suspended during a calendar quarter due to "orders from
an appropriate governmental authority limiting commerce, travel, or group meetings (for commercial, social,
religious, or other purposes)" due to COVID-19.



Full or partial suspension. The FAQs explains that an employer that operates an essential business that is
not required to close its physical locations or otherwise suspend its operations is not considered to have a full
or partial suspension of its operations merely because its customers are subject to a government order
requiring them to stay at home. But, such an employer may be considered an Eligible Employer and may be
eligible for the employee retention credit if it experiences a significant decline in gross receipts.

An FAQ clarifies that an employer who operates an essential business may experience a partial suspension if
more than a nominal portion of its operations are suspended by a governmental order. For example, a
business that conducts both essential and non-essential operations may be considered to have a partial
suspension if an order restricts the non-essential portion of the business regardless of the essential portion of
the business remains unaffected. Also, an essential business may be considered under a partial suspension if
an order requires the business to close for a period of time during normal working hours.

Another FAQ adds two examples of non-essential businesses that continue operations through the use of
telework.

One FAQ states that an employer will be considered partially suspended if operating hours must be reduced
due to a governmental order. This FAQ now provides the following example. A food processing facility that
normally operated 24 hours a day is required to deep clean workplaces under a governmental order. To
comply, the facility reduces its operations for five hours so that deep cleaning may be conducted once every
24 hours. This business would be considered partially suspended due to its reduction in operating hours.

Significant decline in gross receipts. The FAQs clarify that a significant decline in gross receipts is
calculated by determining the first calendar quarter in 2020 (if any) in which an employer's gross receipts are
less than 50% of its gross receipts for the same calendar quarter in 2019. If the gross receipts decline to that
extent, the employer also must later determine if there is a later calendar quarter in 2020 in which the
employer's 2020 quarterly gross receipts are greater than 80% of its gross receipts for the same calendar
quarter in 2019. If so, the significant decline in gross receipts ends with the first calendar quarter that follows
the first calendar quarter in which the employer's 2020 quarterly gross receipts are greater than 80% of its
gross receipts for the same calendar quarter in 2019, or with the first calendar quarter of 2021.

Example: Employer I's gross receipts were $100,000, $190,000, and $230,000 in the first, second, and third
calendar quarters of 2020, respectively. Its gross receipts were $210,000, $230,000, and $250,000 in the first,
second, and third calendar quarters of 2019, respectively. Thus, Employer I's 2020 first, second, and third
quarter gross receipts were approximately 48%, 83%, and 92% of its 2019 first, second, and third quarter
gross receipts, respectively. Accordingly, Employer I had a significant decline in gross receipts commencing
on the first day of the first calendar quarter of 2020 (the calendar quarter in which gross receipts were less
than 50% of the same quarter in 2019) and ending on the first day of the third calendar quarter of 2020 (the
quarter following the quarter for which the gross receipts were more than 80% of the same quarter in 2019).
Thus, Employer I is entitled to a retention credit with respect to the first and second calendar quarters.

Qualified wages. The FAQs state that qualified wages include an allocable portion of the "qualified health
plan expenses" paid or incurred by an Eligible Employer. "Qualified health plan expenses" are amounts paid
or incurred by the Eligible Employer to provide and maintain a group health plan (as defined in Code Sec.
5000(b)(1), but only to the extent that those amounts are excluded from the gross income of employees by



reason of Code Sec. 106(a) (which provides that an employee's gross income does not include employer-
provided coverage under an accident or health plan). On May 8, 2020, the IRS issued revised FAQs and
reversed its prior position regarding whether health plan costs can be considered qualified wages when the
employee is not working during the period of suspension or significant decline in gross receipts for the
purpose of claiming the credit. The FAQs now provide that an Eligible Employer that averages 100 or fewer
full-time employees in 2019 and an Eligible Employers with more than 100 employees, who lays off or
furloughs its employees and continues the employees' health care coverage, but does not pay the employees
any wages for the time they are not working, may now treat any portion of the health plan expenses as
qualified wages for purposes of the ERC.

An FAQ explains that qualified wages may include employee pre-tax contributions to a Code Sec. 401(k)and
both the employer amounts and employee pre-tax contributions for maintaining a group health plan. However,
employer matching contributions to a 401(k) plan, pre-tax contributions to a dependent assistance program or
qualified transportation benefits are not considered qualified wages for the purposes of the ERC because they
do not constitute wages under Code Sec. 3121(a).

One FAQ explains that qualified wages are not excluded from an employee's gross income as Code Sec.
139"qualified disaster relief payments." Code Sec. 139 excludes from a taxpayer's gross income certain
payments to individuals to reimburse or pay for expenses related to a qualified disaster ("qualified disaster
relief payments"). Although the COVID-19 outbreak is a "qualified disaster" for purposes of Code Sec. 139,
qualified wages are not excludible qualified disaster relief payments, because qualified wages are what an
individual would otherwise earn as compensation, rather than payments to offset any particular expenses that
an individual incurred due to COVID-19.

A new FAQ added on December 17, 2020 clarifies employers who pay qualified sick leave wages or qualified
family leave wages in 2021 for leave taken during the period of April 1, 2020 through December 31, 2020, are
eligible for COVID-19 related tax credits.

Paycheck Protection Program. The FAQs clarify that employers that repay its PPP loan by May 14, 2020
can be eligible for the employee retention credit. If an employer repays its loan by May 7, 2020, the employer
will be treated as though the employer had not received a PPP loan for the purposes of claiming the employee
retention credit and may be considered an "Eligible Employer." Updated FAQs from 11/13/20 address how the
ERC interacts with the PPP. FAQ # 81a explains how the ERC eligibility is affected if an employer acquires the
stock or other equity interests of a target employer that received a PPP loan. FAQs #81b explains how the
ERC eligibility is impacted if an employer acquires the assets of an employer that received a PPP loan.

Work Opportunity Tax Credit. An FAQ states that an Eligible Employer may not claim the employee
retention credit and the Code Sec. 51Work Opportunity Tax Credit (WOTC) for the same employee for the
same period of time.

Business expense deductions. The FAQs provide that the employee retention credit reduces the
expenses that an Eligible Employer could otherwise deduct on its federal income tax return because CARES
Act Sec. 2301(e) provides that rules similar to Code Sec. 280C(a) apply for purposes of applying the
employee retention credit. Code Sec. 280C(a) generally disallows a deduction for the portion of wages paid
equal to the sum of certain credits determined for the tax year. Accordingly, a similar deduction disallowance



applies under the Employee Retention Credit, such that an employer's aggregate deductions would be
reduced by the amount of the credit.

Third-party payers. An FAQ clarifies that an Eligible Employer that uses a third party to report and pay
employment taxes to the IRS can get the employee retention credit. If a common law employer is otherwise
eligible to receive the employee retention credit, it is entitled to the credit, regardless of whether it uses a
third party payer (such as a reporting agent, payroll service provider, professional employer organization
(PEO), certified professional employer organization (CPEO), or agent) to report and pay its federal
employment taxes.

An FAQ notes that the signatory (Principal or Responsible Official) for the payroll reporting agent (RA) must
sign, date, and print his or her name in the relevant boxes of Form 7200 (Advance Payment of Employer
Credits Due to COVID-19). The box labeled “Printed Title” must be completed with the RA company name or
name of business as it appears on line 9 of Form 8655 (Reporting Agent Authorization) or Form 7200 cannot
be processed.

A third-party payer may rely on ERC information supplied by a client employer if the third-party payer is
claiming the ERC for the client employer. However, both the client employer and third-party payer are liable for
employment taxes due as a result of improperly claiming ERCs for employment taxes reported on an
employment tax return filed by the third-party payer on which the credit was claimed.

A client employer and third-party payer are responsible for the client employer avoiding a “double benefit” for
both the ERC and Code Sec. 45S(employer credit for paid family and medical leave).

Tribal governments. The updated General Information FAQs note that while governmental employers are not
eligible to take the ERC, tribal governments and tribal entities may be Eligible Employers. The FAQs on
Determining Which Employers are Eligible to Claim the Employee Retention Credit further clarifies. Tribal
governments and tribal entities may be Eligible Employers if they meet the eligibility requirements. Because
tribal governments are not subject to income tax under the Internal Revenue Code (IRC), the IRS and
Treasury Department will consider a tribal government to carry on a trade or business for the purposes of the
ERC if all activities conducted by the tribal government will be considered part of those trade or business
activities. In addition, solely for purposes of the Employee Retention Credit, any entity that a tribal government
reasonably believes shares the same tax status as the tribal government (tribal entity employer) is treated as
carrying on trade or business activities, and all activities conducted by the tribal entity employer will be
considered part of those trade or business activities. Any entity other than a tribal government or a tribal entity
employer must determine whether its activities constitute carrying on a trade or business under Code Sec.
162 for ERC eligibility purposes.

For purposes of determining eligibility for the Employee Retention Credit, all employers, including tribal
governments and tribal entities, must apply the aggregation rules under Code Sec. 52(a)and Code Sec. 52(b)
and Code Sec. 414(m) and Code Sec. 414(o). Tribal governments and tribal entity employers should use a
reasonable, good faith interpretation in determining how the aggregation rules apply.

Thomson Reuters Resources:

Payroll Update—



IRS Revises and Updates Employee Retention Credit FAQs, Payroll Update (06/23/2020)

IRS Releases Guidance on New COVID-19-Related Employer Tax Credits (06/01/2020)

IRS Revises FAQs on Health Plan Expenses as Qualified Wages Under Employee Retention Credit
(05/12/2020)

IRS Encouraging Questions on Payroll Tax Law/Form Changes Related to COVID-19 (05/08/2020)

Employee Retention Credit for First Quarter and Second Quarter Qualified Wages Should Be Reported on
Second Quarter Form 941 (04/07/2020)

IRS Releases Q&A Guidance Regarding Employee Retention Credit for Businesses Impacted by COVID-19
(04/03/2020)

Index to Payroll Provisions in the Consolidated Appropriations Act, 2021, Payroll Update (12/24/2020)

CAA Payroll Provisions: Employee Retention Credit Expansion and Extension, Payroll Update (12/22/2020)

IRS Provides Guidance to PPP Borrowers with Unforgiven Payroll Costs that ERC for 2020 May Be Claimed
on 4th Quarter 941 (01/26/2021)

Payroll Guide—

Payroll Guide ¶20,570, Work Opportunity Tax Credit: Overview.

Payroll Guide ¶20,905, Employee Retention Credit.

For tax credit documentation, see ¶ 704

For refundable tax credits, see ¶ 803

For advance payment of credits, see ¶ 804

For disaster relief payments, see ¶ 904
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